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It is rare that the Government Accountability Office (“GAO”) finds that offerors in a 
procurement (especially a simplified acquisition) has established unreasonable response times for
changes made by the agency in a solicitation.  In Effective Communication Strategies, LLC, B-
423393, the GAO found insufficient and unreasonable the response times provided to solicitation
amendments and to technical revisions (“TR”) required by the agency.  The solicitation in this 
case was issued by the Army Corps of Engineers for replacement appliances at multiple U.S. 
Navy installations.  

The GAO concluded that the record in this case reflected that

[B]eginning l a t e   i n   t h e   a f t e r n o o n   o n   F r i d a y ,   S e p t e m b e r   2 6   a n d   c o n t i n u i n g   t h r o u g h   
t h e   m o r n i n g   o f   M o n d a y ,   S e p t e m b e r   2 9 ,   t h e   a g e n c y ' s   r e q u i r e m e n t s   w e r e   
u n d e r g o i n g   r a p i d   a n d   m a t e r i a l   c h a n g e s .   F o r   e x a m p l e ,   o n   F r i d a y   a f t e r n o o n ,   t h e   
a g e n c y   n o t i f i e d   t h e   p r o t e s t e r   t h a t   t h e   r e q u i r e m e n t   f o r   E n e r g y   S t a r   c e r t i f i c a t i o n   
w o u l d   b e   w a i v e d   a n d   t h a t   a   p r e v i o u s l y   p r o p o s e d   r e f r i g e r a t o r ,   i f   p r o p o s e d   a g a i n ,   
w o u l d   m a k e   [ E f f e c t i v e ’ s ]   ( “ E C S ' s ]   q u o t a t i o n   “ g o o d   t o   g o . ”   T h e   a g e n c y ,   h o w e v e r ,   
n e v e r   w a i v e d   t h e   E n e r g y   S t a r   r e q u i r e m e n t   a n d   a g a i n   r e j e c t e d   t h e   r e - p r o p o s e d   
r e f r i g e r a t o r .   T h e   a g e n c y   t h e n   s u b s e q u e n t l y   m a d e   m a t e r i a l   r e v i s i o n s   t o   i t s   
r e q u i r e m e n t s   w h e n   i t   i s s u e d   a m e n d m e n t   0 0 0 8   o n   S u n d a y   a n d   p r o v i d e d   v e n d o r s   
l e s s   t h a n   o n e   h o u r   t o   r e s p o n d   t o   t h e   a m e n d m e n t   w i t h   a   r e v i s e d   
q u o t a t i o n . . S i m i l a r l y ,   a m e n d m e n t s   0 0 0 9   a n d   0 0 1 0 ,   b o t h   i s s u e d   o n   t h e   m o r n i n g   o f   
M o n d a y ,   S e p t e m b e r   2 9 ,   w h i c h   e i t h e r   m o d i f i e d   p r e v i o u s   r e q u i r e m e n t s   o r   i m p o s e d   
a n d   t h e n   r e p e a l e d   n e w   r e q u i r e m e n t s ,   p r o v i d e d   v e n d o r s   7 5   m i n u t e s   a n d   l e s s   t h a n   
a n   h o u r   t o   r e s p o n d ,   r e s p e c t i v e l y .   U n d e r   t h e   c i r c u m s t a n c e s ,   w e   f i n d   t h a t   E C S   w a s   
n o t   p r o v i d e d   s u f f i c i e n t   t i m e   i n   w h i c h   t o   s u b m i t   r e s p o n s e s   t o   t h e   a g e n c y ' s   e v e r - 
c h a n g i n g   r e q u i r e m e n t s   i s s u e d   i n   a   s e r i e s   o f   a m e n d m e n t s   i s s u e d   i n   q u i c k   
s u c c e s s i o n .   ( C i t a t i o n s   t o   t h e   b i d   p r o t e s t   r e c o r d   o m i t t e d ) . 

I n   s u s t a i n i n g   t h i s   p r o t e s t   t h e   G A O   n o t e d   t h a t   c o n t r a c t i n g   o f f i c e r s   m u s t   e s t a b l i s h   
s o l i c i t a t i o n   r e s p o n s e   t i m e s   t h a t   w i l l   a f f o r d   o f f e r o r s   a   “ r e a s o n a b l e   o p p o r t u n i t y   t o   
r e s p o n d . ”     F A R   5 . 2 0 3 ( b ) .     T h e   s a m e   l a n g u a g e   a p p e a r s   i n   F A R   1 3 . 0 0 3 ( h ) ( 2 )   f o r   
S i m p l i f i e d   A c q u i s i t i o n s ,   w h i c h   w a s   t h e   t y p e   o f   p r o c u r e m e n t   h e r e .     H o w e v e r ,   G A O   n o t e d 
t h a t   w h a t   i s   a   “ r e a s o n a b l e   o p p o r t u n i t y   t o   r e s p o n d ”   d e p e n d s   o n   t h e   c i r c u m s t a n c e s   o f   t h e   
p r o c u r e m e n t ,   s u c h   a s   c o m p l e x i t y ,   c o m m e r c i a l i t y ,   a v a i l a b i l i t y   a n d   u r g e n c y . ” 

I n   t h i s   c a s e ,   G A O   f o u n d   u n r e a s o n a b l e   t h e   e x t r e m e l y   s h o r t   t i m e s   ( s o m e   o f   w h i c h   a r o s e   o n 
w e e k e n d   d a y s )   f o r   r e s p o n d i n g   t o   a m e n d m e n t s   a n d   T R ’ s   i s s u e d   b y   t h e   a g e n c y . 

T a k e a w a y .     A l t h o u g h   G A O   o f t e n   c o n c l u d e s   t h a t   a   s h o r t   t i m e   t o   r e s p o n d   t o   a m e n d m e n t s   
o r   t e c h n i c a l   r e v i s i o n   r e q u e s t s   m a y   o n l y   b e   a   s m a l l   n u m b e r   o f   d a y s   ( o r   h o u r s ) ,   i n   t h i s   
p a r t i c u l a r   c a s e ,   t h e   t i m e   a l l o t t e d   w a s   s o   s h o r t   t h a t   i t   d i d   n o t   p r o v i d e   t h e   p r o t e s t e r   w i t h   a   



f a i r   o p p o r t u n i t y   t o   i m p r o v e   i t s   p r o p o s a l   a n d   m a k e   i t   c o m p l i a n t   w i t h   s o l i c i t a t i o n   
r e q u i r e m e n t s .     

G A O   s u s t a i n e d   t h e   p r o t e s t ,   a n d   r e c o m m e n d e d   t h a t   t h e   a g e n c y   a m e n d   t h e   s o l i c i t a t i o n   t o   
p r o v i d e   v e n d o r s   a   r e a s o n a b l e   o p p o r t u n i t y   t o   s u b m i t   r e v i s e d   q u o t a t i o n s ,   e v a l u a t e   t h e   
q u o t a t i o n s   a n d   m a k e   a   n e w   a w a r d   d e c i s i o n .     

For other helpful suggestions on government contracting, visit:

Richard D. Lieberman’s FAR Consulting & Training 
at https://www.richarddlieberman.com/, and Mistakes in Government Contracting 
at https://richarddlieberman.wixsite.com/mistakes.
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